

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON, KING COUNTY

	KESETE BERHANE 



Plaintiff,


vs.

ERIC FOCH and JANE DOE FOCH,

 husband and wife,

                                 Defendants.
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	Case No.: 16-2-12605-7 SEA
PLAITIFF’S REPLY TO DEFENDANT’S OBJECTION TO PLAINTIFF’S PRESENTATION OF JUDGEMENT ENTRY


 COMES NOW Plaintiff, by and through his attorney of record, Neftalem Habtemariam, and submits his reply to Defendnat’s objection to Plaintiff’s Presentation of Judgement Entry.
Defendant Is Not Entitled To Costs Incurred Before The Offer of Judgement
Defendant incorrectly argues that he should recover the costs he incurred before the offer of judgement on July 06, 2017.  To support his proposition, he cited Tippie vs Delisle.   Tippie vs Delisle, 55 Wn. App. 417, 777 P.2d 1080 (1989). However,  Tippie does not support Defendant’s proposition. To the contrary, the Tippie Court expressly stated that Defendant can only recover costs incurred after the offer of judgement if the judgement finally obtained by the Plaintiff is not more favorable than the offer. Id.  More specifically, Tippie Court stated “Because the Delisles' offer of judgment exceeded the judgment awarded to the Tippies, the Delisles are entitled to an award of costs accruing after the offer of judgment…”  . Id.  The Tippie Court further explained “CR 68 provides, in relevant part: At any time more than 10 days before the trial begins, a party defending against a claim may serve upon the adverse party an offer to allow judgement to be taken against him… with costs then accrued… If [the offer is not accepted and] the judgement finally obtained by the offeree is not more favorable than the offer, the offeree must pay the costs incurred after the making the offer…”
The purpose of Rule 68 is not to award costs and fees to the Defendant. The purpose of Rule 68 is rather to shift the burden of the post-offer costs required by continuing litigation onto the Plaintiff. See Lietz v. Hansen Law Offices, P.s.c., 166 Wn. App. 571, 581, 271 P.3d 899 (2012) (citing Seaborn Pile Driving Co. v. Glew, 132 Wn. App. 261 , 267,131 P.3d 910 (2006), review denied, 158 Wn.2d 1027 (2007)). "Court rules, like statutes, should be construed to foster the purposes for which they were enacted." State v. Greenwood, 120 Wn.2d 585, 593, 845 P.2d 971 (1993).  
In his offer of judgement Defendant expressly stated that if the judgement finally obtained by the plaintiff is not more favorable than the defendants' offer, the plaintiff must pay, pursuant to CR 68, the defendant's costs incurred after the making of this offer.  (Plaintiff’s Exhibit-1) Because CR 68 imposes upon Plaintiff risks not imposed by private settlement offers, any ambiguity in the offer of judgment is construed against the defendant.  Washington Greensview Apartment Associates v. travelers Property Cas.Co. of American, 173 Wn.App. 663 (Wash.App. Div. 1 2013) 295 P.3d 284.  Because of the difficulty of the choice that an offer of judgment requires a Plaintiff to make, it is essential that he be able to discern with certainty what the precise terms of that offer are. 

Because CR 68 and Defendant’s own offer of judgement terms does not allow award of costs incurred before the offer of judgment,  Defendant is not entitled to any award of cost and fees incurred prior to the offer. 
Defendant Has Not Incurred Any Cost After Offer of Judgement On July 06, 2017

On August 15, 2017, Plaintiff’s counsel has specifically asked Defense counsel to disclosed any costs incurred by Defendant after July 06, 2017. (Plaintiff’s Exhibit-3)  Defendant’s counsel apparently didn’t disclose any cost because there is none. In his opposition brief defendant has effectively conceded that he has incurred no cost after the offer of judgement was made on July 06, 2017. It’s undisputed that all of the Defendant’s cost bill were all incurred before the offer of judgement was made on July 06, 2017.  

Because Defendant has not incurred any cost or expense after July 06, 2017, Defendant is not entitled to any of costs listed in the Defendant’s cost bill pursuant to CR 68 and Defendant’s own terms in his offer of judgement. 
                                             DATED this 21 day of August, 2017

Respectfully submitted

/s/ Neftalem Habtemariam
Neftalem Habtemariam
Attorney for Plaintiff

DECLARATION OF NEFTALEM HABTEMARIAM

1. I am an attorney for Plaintiff . I am over the age of 18, make this declaration on my personal knowledge, and am competent to testify as to the matter set forth herein. 

2. I declare under Washington law and subject to the penalty of perjury that the statements made in this motion are true and correct to the best of my knowledge and belief.

3. Attached as Exhibit-3 is correspondence dated August 15, 2017.

                   DATED this 21 day of August, 2017

/s/ Neftalem Habtemariam

Neftalem Habtemariam

Attorney for Plaintiff

CERTIFICATE OF SERVICE


I certify that on the 21th day of August, 2017, I caused a true copy of the foregoing document to be served to the following:

	

	 Colin Hutchinson-Flaming
Attorney at Law

200 West Mercer St, Ste. 411
Seattle, WA 98119

	____ via United States Mail
_____  via personal service

_____ via Legal Messenger

_____  via hand delivery
__X__ via E-Service

	


     EXECUTED in Seattle, Washington this 21th   day of August  2017
/s/ Neftalem Habtemariam

Neftalem Habtemariam, WSBA #44117

Attorney for Plaintiff 
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