

Hearing Date: Monday,  July  24, 2017
IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON, KING COUNTY

	KESETE BERHANE 



Plaintiff,


vs.

ERIC FOCH and JANE DOE FOCH,

 husband and wife,

                                 Defendants.


	NO.  16-2-12605-7 SEA

PLATIFFS’ OPPOSITION TO DEFEDANT’S MOTIONS IN LIMINE 




Plaintiff Kesete Berhane through his undersigned counsel responds to the specific matters in Defendant’s motion in Limine.
1. Evidence of Insurance: Agreed.
2. Insurance Reporting: Objection to extent the motion in limine precludes Plaintiff from testifying regarding his history of filing claims with insurances carriers or other organizations.

3. Insurance Contacts: Agreed.

4. Compromise: Agreed.

5. Religious Beliefs: Objection to the extent the motion precludes Plaintiff from testifying about his work activities, his life as a priest and schooling to become a priest. ER 610  only prohibits evidence of the beliefs or opinions of on matters of religion if they are offered only for the purpose of showing that by reason of their nature the witness' credibility is impaired or enhanced. 

6. Voir Dire Examination. Objection. CrR 6.4 (b) states that  voir dire examination shall be conducted for the purpose of discovering any basis for challenge for cause and for the purpose of gaining knowledge to enable an intelligent exercise of peremptory challenges. The judge shall initiate the voir dire examination by identifying the parties and their respective counsel and by briefly outlining the nature of the case. The judge and counsel may then ask the prospective jurors questions touching their qualifications to serve as jurors in the case, subject to the supervision of the court as appropriate to the facts of the case. ER 411 excludes evidence that a person was or was not insured. But, there is no an exclusion of questions to the prospective jurors concerning their own experience regarding motor vehicle collision and claim handling process.  It’s impossible to conduct voir dire examination without jurors discussing their own experience with insurance companies. Defendant cites no Washington case for his proposition.
7. Personal Belief Regarding Credibility.  Objection. ER 608 does not prohibit Plaintiff’s counsel from his personal belief of the Plaintiff’s credibility or credibility of the evidence offered. RPC 3.4 (f) is inapplicable in this matter. 
8. Attorney’s Fees. Agreed.
9. Asking Jurors to Put Themselves in Plaintiff Shoes. Objection, Plaintiff should be given a lee way to present his case. Under WPI 1.01 A juror's duty is to act disinterestedly and impartially. Jurors are, however,  allowed to use common sense.  
10. Inability to Pay Medical Care and/or Lack of Medical Insurance. Agreed.
11. Citations. Objection to the extent this motion precludes the investigating police officer from testifying regarding his investigation and determination of fault. 

12. Lay Witness Testimony as to Plaintiff’s Alleged Pain and Suffering. Objection. ER 401 evidence is relevant if it makes the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence.  Here, lay witness’s testimony about plaintiff’s pain and suffering is relevant. ER 601 gives every person a competency to be a witness. ER 701 allows a lay witness to testify in the form of opinions or inferences which are rationally based on the perception of the witnesses, helpful to a trier of fact and not based on specialized knowledge. Contrary to Defendant’s assertion, the court in Bitzan v. Parisi, held “there is no reason laymen may not testify to their sensory perceptions, the weight of the testimony to be determined by the trier of fact. Physical movement by the injured person can be seen and described by a layman with no prior medical training or skill. See generally Parris v. Johnson, 3 Wn. App. 853, 859, 479 P.2d 91 (1970); Annot., *122 11 A.L.R.3d 1249 (1967).” Bitzan v. Parisi, 88 Wn.2d 116, 121, 558 P.2d 775 (1977.

13. Exhibits. Objection, plaintiff should be allowed to display exhibit so long as the Counsel for Defendant had an opportunity to review the exhibits in advance. 

14. Litigation Expenses. Agreed
15. Damages Not Previously Disclosed by Plaintiff. Objection. Defense Medical Examiner, Dr. Thomas Renninger, noted in his report that his physical examination revealed low back pain. Because of the nature of the injury and ongoing limitations, Plaintiff should be able to testify regarding his current condition.
16.  Future Medical Expenses: Objection, plaintiff and his witnesses should be allowed to testify and speculate regarding past and future damages. Defendant cited no case law to support his contention.
17. Display of Exhibits. Objection, plaintiff should be allowed to display exhibit so long as the Counsel for Defendant had an opportunity to review the exhibits in advance.

18. Testimony of Any Expert or Witness who Plaintiff has not previously Identified. Objection. Plaintiff has reserved his right to call additional rebuttal expert witnesses.
19. Scope of Testimony of Plaintiff’s Expert Witnesses.  Objection. ER 702 allows an expert to testify based on her experience, training, education, and skill. Plaintiff’s experts should be allowed to testify based on their experience of handing and treating personal injury cases. 

20. Failure to Settle. Agreed. 

21. Burden of Litigation. Objection. Plaintiff has to be able to testify about his experience regarding filing a lawsuit and any emotional and physical harm he suffered as a result of it.  
22. Ex Parte Contact with Plaintiff’s Providers. Objection. Plaintiff should be allowed to cross-examine defendant’s experts’ regarding the bases of their opinion, the quality and depth of their investigation, and research. This goes to the weight of their testimony and opinion. ER 401-403 does not preclude Plaintiff from cross-examining Defendant’s experts with respect to depth and quality of their research and whether or not they consulted with Plaintiff’s medical providers. 

23. Unrelated Expert Reports. Objection. Plaintiff should be allowed to impeach the testimony of Defendant’s experts using prior inconsistent statement or reports by the same experts given in different cases. 

24. Police Reports. Objection to the extent this motion excludes the investigating police officer from testifying about the incident and the fact that he produced a report. The police report could also be used to refresh the memory or recollection of the investigating police officer. Plaintiff should be also allowed to testify that the incident was investigated by a police officer and the result of the investigation.

25. Lay Witnesses Testifying Beyond Personal Knowledge.  Objection. ER 701 allows a lay witness to testify in the form of opinions or inferences which are rationally based on the perception of the witnesses, helpful to a trier of fact and not based on specialized knowledge. Plaintiff or Mr. Brooks should be allowed to testify in the form of opinions or inference about the speed of Defendant’s vehicle at the time of the impact. 
26. Financial Records for Experts. Objection. Plaintiff should be allowed to display or reveal Defendant’s  expert’s financial information to the jury to show bias. ER 401-403 do not preclude display of financial information of expert witnesses to the jury. 

27. Filing Motions in Limine. Agreed

28. Other objections. Agreed.

29. Motion to Pre-admit Photographs of Brooks and Plaintiff Vehicles. Objection. Defendant is improperly using the motion in limine to pre-admit photographs of Brooks and Plaintiff vehicles. Defendant has submitted these photographs in his ER 904 submissions, and Plaintiff has filed an objection to the admission of these photographs. ER 401, 402. 
Defense counsel is expected to argue or infer that the Plaintiff’s property damage photographs and estimate demonstrate slight physical damage to the vehicles involved and therefore Mr. Berhane’s injuries could not have resulted from such a “low-impact” collision, “low-dollar” collision, or fender-bender.”

Without expert testimony to provide a foundation, evidence of property damage is irrelevant to the issues in this case. Neither photographs depicting the plaintiff’s vehicle nor evidence regarding the monetary amount of damages to the vehicle have any tendency to make the existence of any fact that is of consequence to the determination of this case more probable or less probable than it would be without the evidence. ER 401. Evidence which is not relevant is not admissible. ER 402.

Even if evidence is relevant, it may be excluded… if its probative value is substantially outweighed by the danger of unfair prejudice. ER 403. Allowing evidence of the amount or degree of property damage without expert testimony to advise the jury of the significance, if any, of that evidence permits the jury to speculate on the issue of causation.  The admission of evidence which permits or encourages speculation on the issue of causation creates prejudice to the plaintiff.

In Lewis River Golf v. O.M. Scott & Sons, 120 Wn. 712, 719, 845 P.2d 987 (1993), the Washington Supreme Court dealt with the issue of whether plaintiff’s damage expert’s testimony should have been stricken because it was speculative. The Court Stated: Whether the testimony was so speculative as to be inadmissible…depends upon the nature and quantum of proof required for the particular type of damage involved. Id., at 719. The Court went on to state: To be competent, the evidence or proof of damages must be established by a reasonable basis and it must not subject the trier of fact to mere speculation or conjecture. Id., at 639. See also, Federal Signal Corp. v. Safety Facor, Inc. 125 Wn.App. 628, 939 P.2d 1228 (1997). Speculation is not allowed. “Sufficiency of the evidence to prove damages must be established with enough certainty to provide a reasonable basis for estimating it. Id., 639. Without testimony to explain and present the photographic evidence, the jury will be allowed to improperly speculate. 

Washington requires testimony, not argument, to prove or disprove causation and damages. Reese v. Stroh, 128 Wn.2d 300, 308, 907 P.2d 282 (1995). The admissibility of expert testimony is governed by ER 702: “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.”

The basis for expert opinions is set forth in ER 703: “The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonable relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in the evidence.”

In the present case, expert testimony is required by the defendant because the issue of correlating personal injury to the degree of physical vehicle damage is not one which a juror would comprehend by practical experience and acquired knowledge. The issues involved are complicated and include testimony concerning the force of impact (G force), relative change in velocity between the two vehicles at the time of the impact (Delta V), and epidemiological studies on those issues.

Other jurisdictions have excluded property damage photographs and/or repair estimate. Davis v. Maute. 770 A.2d 36 (Del. 2001) (Vehicle photographs were not admissible to show plaintiff could not have sustained injury in the collision) Clemente v. Blumenberg, 183 Misc.2d 923, 705 N.Y.S.2d 792, 800 (Sup 1999) (using repair costs and photographs to calculate velocity is improper); Whiting v. Coultrip, 324 III.App.3d 161, 164-69, 755 N.E.2d 494 (III. 3rd Dist. 2001) (using photos and repairs estimates is not a proven method to determine G-forces). 

The purpose of defendant’s use of the photographs of plaintiff’s and Mr. Brooks’s automobiles and the repair estimate is to dispute the otherwise undisputed contention that the motor vehicle collision caused injuries to the plaintiff. The prejudicial effect of this evidence outweighs its probative value. Also, admission of the evidence invites the jury to unfairly speculate about the relationship between vehicle damage and Mr. Berhane’s injuries.
I certify that this memorandum contains 2076 words, in compliance with the Local Civil Rules.

RESPECTFULLY SUBMITTED this 
21th  
 day of   July, 2017.






By/s/ Neftalem Habtedmariam






Neftalem Habtemariam, WSBA #44117






Attorney for Plaintiff
CERTIFICATE OF SERVICE


I certify that on the 21th day of July, 2017, I caused a true copy of the foregoing document to be served to the following:
	Collin Hutchinson-Flaming, WSBA #45294
Attorney at Law

200 W Mercer Street, Ste. 411
Seattle, WA 98119
	    
  via United States Mail, 
_____   via personal service
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EXECUTED in Seattle, Washington this 21th day of July, 2017
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Neftalem Habtemariam, WSBA #44117

Attorney for Plaintiff 
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