

                             





Honorable Sue Parisien
Noted for July 24, 2017, at 10:00 a.m.

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON, KING COUNTY

	KESETE BERHANE 



Plaintiff,


vs.

ERIC FOCH and JANE DOE FOCH,

 husband and wife,

                                 Defendants.


	NO.  16-2-12605-7 SEA

PLATIFFS’ MOTIONS IN LIMINE AND MEMORANDUM IN SUPPORT OF THE 
SAME



I. INTRODUCTION

Comes Now Plaintiff and moves this Court before trial and before selection of the jury for an order instructing Defendants’ attorney and witnesses, not to directly or indirectly mention, refer to, interrogate, concern or attempt to convey to the jury in any manner any of the facts indicated below without first obtaining permission of the Court outside the presence and hearing the jury. Further, instructing Defendants’ attorney to warn and caution his client and each of their witnesses to strictly follow any order entered by the Court in connection with this motion.
In this connection, Plaintiff would show the Court that the matters set out would be inadmissible for any purpose on proper and timely objection. The Plaintiff’s assertions are based upon the fact that the evidence has no bearing on the issues in this case or the rights of the parties to this suit. Permitting interrogation of witnesses, comments to jurors or prospective jurors or offers of evidence concerning these matters would prejudice the jury. Further, by the Court sustaining objections to such prejudice, the result would be to reinforce the impact of such prejudicial matters on the jurors. 
II. STATE OF FACTS

This case arises out of a car crash which occurred on March 20, 2015 in Seattle, Washington. As a result of the collision, Mr. Berhane suffered neck, back, shoulder, and hip injury. At the time of the collision, Mr. Berhane was not suffering from any ongoing pain in his neck, back, shoulder, and hip. 
III. STANDARDS FOR MOTIONS IN LIMINE

A motion in limine is properly used "to exclude incompetent or prejudicial evidence.” 5 K. Tegland, Wash. Prac., §9, 14 (1982):
Motions in limine allow for more deliberate evidentiary rulings, a

greater degree of fairness due to the exclusion of collateral,

prejudicial evidence, and a more expeditious use of judicial time

by reducing the possibility of the need for new trials due to the

introduction of prejudicial evidence.
Motions in limine have been approved as a necessary pretrial means of disposing of inadmissible evidence. State v. Smith, 189 Wash. 422, 65 P.2d 1075 (1937). The purpose of such motions is to eliminate the prejudice inherent in conducting an objectionable inquiry in the presence of the jury:

[T]he trial court should grant such a motion if it describes the evidence which is sought to be excluded with sufficient specificity to enable the trial court to determine that it is clearly inadmissible under the issues as drawn, or which may develop during the trial, and if the evidence is so prejudicial in its nature that the moving party should be spared the necessity of calling attention to it by objecting when it is offered during the trial. Fenimore v. Drake Constr. Co., 87 Wn.2d 85, 91, 549 P.2d 483 (1976).
The granting or denial of a pretrial motion in limine is a matter within the trial court’s discretion. Douglas v. Freeman, 117 Wn.2d 242, 255, 814 P.2d 1160 (1991); Gammon v. Clark Equipment Co., 38 Wn. App. 274, 286, 686 P.2d 1102 (1984), aff’d, 104 Wn.2d 613, 707 P.2d

685 (1985).
The granting or denial of a motion in limine will be reviewed under an abuse of discretion standard. See, Fenimore v. Drake Constr. Co., supra; see also, Meredith v. Hanson, 40 Wn. App. 170, 173, 697 P.2d 602 (1985). (If the trial court had no tenable grounds or reasons to admit the disputed evidence, the denial of a motion in limine constitutes an abuse of discretion). Said motions should also be granted in order to exclude evidence that is so prejudicial in its nature that the moving party should be spared the necessity of calling attention to it by objecting when it is offered at the time of trial. See, Evidence Rules 401-405, 408. The general proposition is that inadmissible and/or prejudicial evidence should be excluded upon proper motion by a party. Fenimore, supra at 87 Wn.2d 88.

Most often, motions in limine are granted based upon the court's weighing of the relevance of evidence expected to be offered. See, Evidence Rule 401 and State v. Saltarelli, 98 Wn.2d 358 (1982). Furthermore, relevant evidence may be excluded if its probative value is substantially outweighed by the danger of unfair prejudice. See, Evidence Rule 403 and State v. Saltarelli, supra at 361.
IV. ARGUMENT AND AUTHORITY

Based upon the following facts and legal authority, the Court should grant all of the following motions in limine:
1. Collateral Source

It is improper to allow testimony or evidence of any kind that the plaintiff has received or may have received or is entitled to receive or speculation that he may have received benefits of any kind from any collateral source. Consolidated Freightways v. Moore, 38 Wn.2d 427; or collateral source of any kind, Criez v. Sunset Motor Co., 123 Wash.604, Engstrom v. Seattle, 92 Wash. 568, Reutenik v. Geibson Packing Co., 132 Wash. 108.
2. Evidence Not Disclosed in Discovery
The court should exclude any witnesses, movies, photographs, or other evidence relating to the case which was not disclosed in answers to interrogatories or by way of other discovery.  Sather v. Lindahl, 43 Wn.2d 463 (1953).
3.  Undisclosed Testimony
Any testimony by an expert witness concerning statements contained in published treatises, books, periodicals, brochures, or pamphlets not disclosed and produced in response to previous interrogatories, by way of other discovery or plaintiff's subpoena. See Gebhard v. Niedzquiecki, 122 N.W.2d 110; Sather v. Lindahl, 43 Wn.2d 463, 261 P.2d 682 (1958).

4. Failure to Call Witnesses
No mention, comment, question, argument or other reference whatsoever should be made to the fact that the plaintiff has not called to testify any witness who would be equally available to both parties in this cause.  Specifically, no mention, comment, question, argument or other reference should be made to the failure to call any of the plaintiff’s health care providers.
Plaintiff feels it is not necessary to call all health care providers because their testimony would be repetitious and cumulative.  Calling each health care provider is extremely expensive and burdensome for the plaintiff.  
It is well-settled in Washington that where medical reports are available to both parties prior to trial, and where either party can have called the health care providers as witnesses, no inference can arise from the failure of either party to call all of them, especially where such testimony would be cumulative.  Carlos v. Cain, 4 Wn. App. 475, 481 P.2d 945 (1971).  Accord:  State v. Davis, 73 Wn.2d 271, 483 P.2d 185 (1968).  This rule precluding reference to a party’s failure to call a witness applies to all witnesses, not merely physicians or other experts. See, 29 Am. Jur. 2d, Evidence section 180, n. 13.
5. Employment of Counsel
No mention, comment, question, argument or other reference whatsoever should be made to the time or circumstances under which the plaintiff employed his attorney. The time or circumstances under which the plaintiff employed his attorney herein is not relevant to any matter in this case.  No reference should be made to that fact. ER 401.  Certainly, the terms of counsel’s employment can hardly be deemed a fact that is “of consequence to the determination of the action”.  5 TEGLAND, WASHINGTON PRACTICE section 83, p. 171.
The only situation in which disclosure of the terms of an attorney’s employment is proper is where the attorney is seeking recovery for the reasonable value of legal services.  See  e.g., McDermont v. Bateman, 118 Wash. 230, 203 (1922).
6. Evidence of Prior Unrelated Injuries, Medical Treatment

In Defendant’s ER 904 notice, the defendant identified as trial exhibits various chart notes from Pacific Medical Center and Valley Medical Center. It is clear that defendant intend to use these documents to introduce a chart note that references back and neck pain the plaintiff suffered as a result of a prior motor vehicle collision or  asymptomatic pre-existing condition. This is prohibited. Any evidence or reference to Plaintiff’s prior physical health unless (a) such condition was symptomatic at the time of injury, or was (b) a latent pre-existing condition that was made active by the injury. Bennett v. Messick, 76 Wn.2d 474, 457 P.2d 609 (1969); Greenwood v. Olympic, Inc., 51 Wn.2d 18, 315 P.2d 295 (1957); Reeder v. Sears, Roebuck & Co., 41 Wn.2d 550, 250 P.2d 518 (1952). Under the law, in order to establish that an existing physical condition is a proximate result of a prior injury, a party must present sufficient direct or circumstantial evidence of a casual relationship between the two to prevent the injury from indulging in speculation or conjecture. Leek v. United States Rubber Co., 9 Wn.App. 98, 511 P.2nd 88 (1973). When an alleged causal connection between an existing physical condition and a prior injury is not clearly disclosed by circumstantial evidence, medical testimony must be presented to link the two on a more probable than not basis. In Washington, it is reversible error to admit evidence of a plaintiff’s prior injury or physical condition when the defendant fails to present evidence linking the prior injury or physical condition to the injured party’s present condition.
Furthermore, in Washington it is reversible error to consider a case as one of aggravation, or to instruct the injury on aggravation of a pre-existing condition, if the alleged pre-existing condition was asymptomatic at the time of injury. Greenwood v. The Olympic, Inc., 51 Wn.2d 18, 23, 215 P.2d 295 (1957), Sutton v. Shufelberger, 31 Wn.App. 579, 643 P. 2d 820 (1982).

In Sutton, the plaintiff suffered personal injuries as a result of a motorcycle-automobile collision. The plaintiff had a previous back injury and told the emergency room doctor that he suffered from “chronic and recurrent lower and mid-back problems. Sutton at 584. The plaintiff testified at trial that he was asymptomatic at the time of the collision, and the emergency room doctor expressed no opinion as to whether or not the plaintiff had symptoms at the time of the collision. The Court of Appeals cited Greenwood v. The Olympic, Inc., supra and Reeder v. Sears Roebuck & Co., 41 Wn.2d 550, 250 P.2d 518 (1952), and held that under the facts there was insufficient foundation to give the jury an instruction on aggravation of pre-existing injury. Thus, since there was no proof the plaintiff was symptomatic at the time of the collision, defendant was liable for all the problems from which plaintiff was suffering at time of trial.
In Reeder, Supra, plaintiff suffered personal injuries when the ramp he was walking on collapsed and he fell to the ground. Three months earlier, the plaintiff had wrenched and injured his back while working. He received medical aid benefits under the Workmen’s Compensation Act for disability. Both the plaintiff and his physician testified that he had fully recovered from the effects of his on-the job injury at the time of his fall.

The defendants in Reeder alleged the trial court erred in refusing to instruct the jury that if it found the plaintiff had suffered from a previous injury to his back and was suffering from a congenital back defect, the plaintiff should only be allowed the damages which were caused by the defendant’s negligence, if any. The Washington Supreme Court rejected this argument despite the fact that the plaintiff had a back which was congenitally weak and in which there was a degenerative process taking place since there was no evidence he was suffering from any pain or disability prior to his fall. The court in Reeder quoted from an instruction approved in Jordan v. Seattle, 30 Wash. 298, 70 P. 743 (1902), which read in part as follows:
If the original act of the defendant was wrongful, and would naturally, according to the ordinary course of events, prove injurious to some other person or persons, and does actually result in injury through the intervention of other causes which were not wrongful, the rule is that the injury shall be referred to the wrongful cause,-pass by those which were innocent. If one is reasonably responsible for the act, he is chargeable for the direct result of the act, however surprising. The rule is, if by reason of delicate condition of health the consequences of a negligent injury are more serious still, for those consequences the defendant is liable, although they are aggravated by imperfect bodily conditions.

The duty of caring and of abstaining from the unlawful injury of another applies to the sick, the weak, the infirm, as fully to the strong and health, and when the duty is violated the measure of damages is for the injury done, even though the injury might not have resulted but for the peculiar physical condition of the person injured, or may have been augmented thereby. The proximate cause of an injury is the efficient cause; the one that necessarily sets the other cause in motion. (Emphasis Added.)

Reeder, at 566.


In Vaughn v. Bartell Drug Co., 56 Wn.2d 162, 351 P.2d 925 (1960), there was evidence that the plaintiff had suffered an injury of the same type and in the same location as an injury previously suffered. In Vaughn, as in this case, there was no evidence that the pre-existing injury was symptomatic at the time of the injury forming the subject of the lawsuit. Vaughn held that it would be irrelevant and speculative to admit evidence of the previous injury. 
Any allegation or inference made by defendant that Mr. Berhane’s current diagnoses, injuries, treatment, and damages claimed herein are due to some pre-existing condition should not be permitted by the court to be made. None of Mr. Berhane’s treatment providers relate their diagnoses in whole or part to a pre-existing condition. There is no evidence that Mr. Berhane was symptomatic or suffering from any disability at the time of the collision. In the absence of such proof, evidence of any pre-existing or unrelated condition is inadmissible in that it is irrelevant, misleading, and speculative. ER 401, 402, 403.  

7. Any references to other “possible” causes of injury.
There is no competent evidence that Mr. Berhane’s injuries were caused by any cause other than the collision in question. Absent such evidence, no mention should be made of other, speculative, “possible” causes of injury. Irrigation and Development Company v.Sherman, 106 Wn.2d 685, 724 P.2d 997 (1986); Davidson v. Metropolitan Seattle, 43 Wn.App.569, 719 P.2d 569 (1986).
8. Any reference to other prior motor vehicle collisions
Defendant, counsel and witnesses should be prohibited from mentioning or inquiring about whether plaintiff was involved in any other prior motor vehicle collisions or has suffered prior injury or the effect thereof. No mention should be made regarding whether or not the plaintiff has been involved in any other accidents, or has suffered any unrelated injury or illness or the effect thereof.  Baltazar v. Neill, 364 S.W.2d 846 (Tex. App. 1963). Prior collisions are not relevant to any issue in this case where injuries have fully resolved. 5 K. Tegland, Evidence 86 at pp.183-186 (2nd ed.) See also O’Dell v. Chicago, M., StP & PRR, 6 Wn.App., 817, 828, 496 P.2d 519 (1972). Defendant’s doctor, who has conducted a file review and CR 35 exam, has not also attributed plaintiff’s injuries to prior motor vehicle collisions.
9. Property Damage Photographs and Repair Estimates

In Defendant’s ER 904 notice, Defendant has identified seven (7) photographs and estimates of Mr. Brooks’ vehicle (middle car) and three (3) Photographs of Plaintiff’s vehicle. Defense counsel is expected to argue or infer that the Plaintiff’s property damage photographs and estimate demonstrate slight physical damage to the vehicles involved and therefore Mr. Berhane’s injuries could not have resulted from such a “low-impact” collision, “low-dollar” collision, or fender-bender.”

Without expert testimony to provide a foundation, evidence of property damage is irrelevant to the issues in this case. Neither photographs depicting the plaintiff’s vehicle nor evidence regarding the monetary amount of damages to the vehicle have any tendency to make the existence of any fact that is of consequence to the determination of this case more probable or less probable than it would be without the evidence. ER 401. Evidence which is not relevant is not admissible. ER 402.

Even if evidence is relevant, it may be excluded… if its probative value is substantially outweighed by the danger of unfair prejudice. ER 403. Allowing evidence of the amount or degree of property damage without expert testimony to advise the jury of the significance, if any, of that evidence permits the jury to speculate on the issue of causation.  The admission of evidence which permits or encourages speculation on the issue of causation creates prejudice to the plaintiff.

In Lewis River Golf v. O.M. Scott & Sons, 120 Wn. 712, 719, 845 P.2d 987 (1993), the Washington Supreme Court dealt with the issue of whether plaintiff’s damage expert’s testimony should have been stricken because it was speculative. The Court Stated: Whether the testimony was so speculative as to be inadmissible…depends upon the nature and quantum of proof required for the particular type of damage involved. Id., at 719. The Court went on to state: To be competent, the evidence or proof of damages must be established by a reasonable basis and it must not subject the trier of fact to mere speculation or conjecture. Id., at 639. See also, Federal Signal Corp. v. Safety Facor, Inc. 125 Wn.App. 628, 939 P.2d 1228 (1997). Speculation is not allowed. “Sufficiency of the evidence to prove damages must be established with enough certainty to provide a reasonable basis for estimating it. Id., 639. Without testimony to explain and present the photographic evidence, the jury will be allowed to improperly speculate. 

Washington requires testimony, not argument, to prove or disprove causation and damages. Reese v. Stroh, 128 Wn.2d 300, 308, 907 P.2d 282 (1995). The admissibility of expert testimony is governed by ER 702: “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, may testify thereto in the form of an opinion or otherwise.”

The basis for expert opinions is set forth in ER 703: “The facts or data in the particular case upon which an expert bases an opinion or inference may be those perceived by or made known to the expert at or before the hearing. If of a type reasonable relied upon by experts in the particular field in forming opinions or inferences upon the subject, the facts or data need not be admissible in the evidence.”

In the present case, expert testimony is required by the defendant because the issue of correlating personal injury to the degree of physical vehicle damage is not one which a juror would comprehend by practical experience and acquired knowledge. The issues involved are complicated and include testimony concerning the force of impact (G force), relative change in velocity between the two vehicles at the time of the impact (Delta V), and epidemiological studies on those issues.

Other jurisdictions have excluded property damage photographs and/or repair estimate. Davis v. Maute. 770 A.2d 36 (Del. 2001) (Vehicle photographs were not admissible to show plaintiff could not have sustained injury in the collision) Clemente v. Blumenberg, 183 Misc.2d 923, 705 N.Y.S.2d 792, 800 (Sup 1999) (using repair costs and photographs to calculate velocity is improper); Whiting v. Coultrip, 324 III.App.3d 161, 164-69, 755 N.E.2d 494 (III. 3rd Dist. 2001) (using photos and repairs estimates is not a proven method to determine G-forces). 


The purpose of defendant’s use of the photographs of plaintiff’s and Mr. Brooks’s automobiles and the repair estimate is to dispute the otherwise undisputed contention that the motor vehicle collision caused injuries to the plaintiff. The prejudicial effect of this evidence outweighs its probative value. Also, admission of the evidence invites the jury to unfairly speculate about the relationship between vehicle damage and Mr. Berhane’s injuries.

10. Defendant’s Financial Status, Insurance, Lack of Insurance, Effect of Judgement on Insurance Rates or Policy Limits
The defendant shall be prohibited from making any reference to their financial status, insurance, or insurance policy limits.

Evidence of the financial circumstances of the parties to action is immaterial or irrelevant. Cramer v. Van Parys, 7 Wn.App. 584, 593-94, 500 P.2d 1255 (1972). It is improper for a defendant to introduce whether or not she has insurance. King v. Starr, 43 Wn.2d 115, 260 P.2d 351 (1953), Miller v. Staton, 64 Wn.2d 799 (1964). Statements regarding whether a defendant would have to pay a judgement out of his pocket similarly are improper. Miller, supra. Such evidence is further subject to exclusion under ER 402 as irrelevant and under ER 403 as tending to prejudice the injury and confuse the issue. 
Argument or colloquy pertaining to what effect a jury verdict in any particular case may have upon insurance premiums, in general, or specifically as to any particular party, is not relevant in a personal injury action, in particular to the issues involved in this litigation. Any possible probative value would be outweighed by the prejudicial effect of such evidence or argument. ER 401, 402, 403.  There should not be any type or reference or hint by the defense that the public in general or defendants would or may be adversely affected by an increase in premiums as a result of this litigation, similar litigation, or following a verdict favorable to the plaintiffs in particular.

11. Referral to Doctor

Any evidence that plaintiff's attorney or someone else recommended plaintiff consult a particular doctor or physician or that plaintiff consulted a particular doctor or physician at the request of plaintiff's attorney if the doctor or physician in question was a treating doctor or physician; or relating to the attorney's friendship, acquaintanceship, or any other aspect of a relationship between plaintiff's attorney and a doctor or physician called as a witness in the case. Salazar v. Ehmann, 505 P.2d 387 (Colo. 1962).
12. Defendant’s Injuries
That defendant was not injured in the collision. Injury or lack of injury to others in this collision is irrelevant and not admissible for any purpose. It is anticipated that defendant may suggest, ask questions designed to elicit, or attempt to put into evidence, the fact that the defendant or others suffered little or no injury in the collision. The obvious purpose is to infer that plaintiff could not have been hurt as claimed, because the defendant was not hurt to an equal degree. Such inference is improper. Allen v. Mattoon, 8 Wn.App. 220, 504 P.2d 316 (1972). See also, Amend v. Bell, 89 Wn.2d 124, 570 P.2d 138 (1977) (uncertainties over the use of seat belts -- wife who used belt died, husband who did not use belt only slightly injured).
The prejudice is obvious. The reasoning is patently fallacious. If the defendant had been killed, would that mean the plaintiff was also probably killed? If that rationale is followed, every collateral injury or non-injury would be litigated in a personal injury case. The testimony concerning a lack of injury to others is irrelevant and, even if slightly relevant, such relevance is overwhelmed by the prejudicial nature of the testimony. ER 401, 402, 403.
13.  Hypothetical Medical Conditions

Neither defendant, nor defendant’s expert, nor defense counsel, should be permitted to testify about a comment on whether or not plaintiff was suffering from hypothetical medical question or that there was an absence of "bleeding," "broken bones," "lacerations or bruises," as a result of the accident. Comments or queries on these issues will result in no more than speculation on the part of the jury that in the absence of such things, no injury can occur. "A verdict cannot be founded on mere theory or speculation." Marshall v. Ballies, Pac. West, Inc.,
94 Wn.App. 372, 972 P.2d 475 (1999). ER 401, 402, and 403.
14. Doctors of Chiropractic

That defense counsel or any witness be prohibited from referring to any medical expert, including doctors of chiropractic, as anything but "doctor." Defense counsel may attempt to refer to doctors of chiropractic without the appropriate salutation of "Doctor," i.e., referring to various doctors of chiropractic as chiropractor John Doe. RPC 4.4--Respect for Rights of Third Person, states in pertinent part: In representing a client, a lawyer shall not use means that have no substantial purpose other than to embarrass, delay, or burden a third person . . . Doctors of chiropractic are routinely and usually referred to as "Doctor."

Defense counsel's failure to use the term "Doctor" in referring to the doctor of chiropractic has no purpose other than to embarrass the doctor. Further, RPC 4.4(f) states in pertinent part: A lawyer shall not: (f) In a trial, state a personal opinion as to the. . . credibility of a witness . . . By embarrassing, demeaning, or otherwise failing to comply with the general rules of civility related to the proper addressing of a doctor of chiropractic, defense counsel or others, by failing to use the salutation of "Doctor" would be stating a personal opinion as to the credibility of the witness. Defense counsel and others should be prohibited from just such an act.
15. Evidence of Plaintiff’s alleged failure to mitigate

The defendant cannot present any evidence on plaintiff's alleged failure to mitigate damages or to argue that plaintiff failed to mitigate damages unless the defendant has provided medical testimony that the plaintiff's omissions aggravated his condition or delayed recovery. Hawkins v. Marshall, 92 Wn.App. 38, 962 P.2d 834 (1998).
16. Evidence that Plaintiff may become rich as a result of this litigation, is seeking “jackpot” justice, or attempts to win the lottery.
That defense counsel be prohibited from mentioning or implying that the plaintiff may become rich, is seeking “jackpot” justice, attempts to win the lottery or is greedy. ER 403 prohibits these appeals to passion or prejudice.
17. Expert Testimony
Plaintiff’s motion to exclude Allan Tencer, Ph.D, from testifying is currently pending before this Court.  If Mr. Tencer is allowed to testify, Defendant will attempt to have Mr. Tencer testify with regard to the impact or forces involved in the collision and whether such forces were sufficient to cause Mr. Berhane’s injuries. 

Mr. Tencer is not a medical doctor. The anticipated testimony about what injuries Mr. Berhane sustained in this impact would be improper as Mr. Tencer is not trained to recognize and diagnose medical conditions or injuries and has absolutely no training to render opinions regarding Mr. Berhane’s injuries and how they were sustained.

Mr. Tencer’s testimony must be limited to general statements about the forces involved in the collision and whether he would expect that “a person” could have been injured. He cannot make any inference or statement that Mr. Berhane was unlikely to have been injured in this collision. This extends into medical causation testimony and is not allowed in Washington. Ma’ele v. Arrington, 111 Wn.App.557, 45 P.3d 557 (2002)
Many courts are now prohibiting accident reconstruction experts’ testimony about causation of injury because they lack the required medical foundation to offer an opinion. See Doherty v. Municipality of Metropolitan Seattle, 83 Wn.App.464, 921 P.2d 1098 (1996). The issue of the relationship of automobile property damage and occupant injuries is heavily contested in Washington and all other states. The debate centers on the qualification of certain experts to make non-medical causal relationship between the force of impact, the property damage, and injuries suffered in the crash.

Washington law is clear that the relationship between an automobile collision and an injury is a subject requiring expert medical evidence:
The causal relationship of an accident or injury to a resulting physical condition must be established by medical testimony beyond speculation and conjecture.

Miller v. Station, 58 Wn.2d 879, 886, 365 P.2d 33 (1961). See also, O’Donoghue v. Riggs, 73 Wn.2d 814, 824, 440 P.2d 823 (1968); Carlos v. Cain, 4 Wn.App 475, 477, 481 P.2d 945 (1971). Mr. Tencer is not a physician or health care provider nor does he have any medical training of any kind. Mr. Tencer is a biomechanical engineer. In Doherty v. Municipality of Metropolitan Seattle, 83 Wn.App.464, 921 P.2d 1098 (1996), the Court of Appeals upheld the trial Court’s exclusion of a biomechanical engineer’s proffered testimony regarding injury causation:

We observe that the affidavit does not explain how her background in engineering qualified her to give an opinion in the anatomical, physiological, or medical science. A trial court’s determination of an expert qualifications will be upheld absent an abuse of discretion. See Bernal v. American Honda Motor Co., 87 Wash.2d 406, 413, 553 P.2d 107(1976). We therefore uphold the order striking Dr. Ward’s affidavit.
83 Wn.App at 468.
18. Any reference that Dr. Allan Tencer and Dr. Thomas Renninger, DC is an  “independent”
If he is allowed to testify, Mr. Tencer should not be allowed to be referred to as “independent”. Dr. Thomas Renninger, DC should also not be referred to as “independent”. Both Mr. Tencer and Dr. Renninger, DC were personally selected by the Defendant from all the available experts in the State of Washington to be the Defendant’s chosen experts. They reported to and was paid by the Defendant’s insurer. The defense experts are  not “independent” experts. The use of the term “independent” in these circumstances would be unfair and misleading and should not be allowed. ER 403.
19. Negligence of other non-party
The defendant cannot present any evidence as to the negligence of other non-party (middle car driver, Mr. Brooks). Defendant admitted that his vehicle struck the middle vehicle (Mr. Brooks’ vehicle), but he didn’t know whether or not Mr. Brooks struck Plaintiff. As of now, Defendant has not presented any competent evidence showing negligence of Mr. Brooks. No mention, comment, question, argument or other reference whatsoever should be made as to negligence of other non-party. 
20. Reference to Motion in Limine
No mention, comment, question, argument or other reference whatsoever should be made to the fact that this motion has been presented to, or ruled upon by the court.  In this connection, each side should be barred from suggesting to the jury by argument or otherwise that the other side has sought to exclude any evidence.
There is no relevant purpose to point out to the jury any of the particulars of this motion and the corresponding order of the court.  The court should therefore enter an order barring any such reference. Texas Employers Insurance Association v. Phillips, 255 S.W.2d 364 (Tex.Civ.App. 1953).
IV. PROPOSED ORDER

A proposed order granting (or granting in part and denying in part) plaintiff’s motions in limine has been submitted herewith, and by this reference is incorporated herein.
V. CONCLUSION

For the above-stated reasons, the court should grant each of plaintiff’s motions in limine and should preclude the defendant from presenting evidence, making reference to, or otherwise mentioning the matters above-described, during voir dire, during opening and closing argument, or at any other time in the presence of the jury.
RESPECTFULLY SUBMITTED THIS 17st  day of  July 2017.
By  Neftlem Habtemariam_
Neftalem Habtemariam, 
WSBA #44117

Attorney for Plaintiff
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